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ODISHA AUTHORITY FOR ADVANCE RULING
COODS AND SERVICE TAX (GST)
RAJASWAVIHAR, BHUBANESWAR-751 GOT(ODISHA)
PROCEEDINGS OF THE AUTHORITY FOR ADVANCE RULING
U/75.98 OF THE GOODS AND SERVICE TAX ACT, 2017

Members presan

L. Sri Gopal Krishna Pati, IRS, Additinnal Commlssioner, Office of the Chiel
Commissioner, GST, Central Bxnise & Custorns., Bhubaneswar
2. Sri Hrushikesh Mishra, OFS (SAGH, Special Commissioner ot CT&UST,
Offiee of the Commissioner, CT&GET, QOdisha Banijyakar Bhawan, Cantompent
Road, Cutlack - 753001- Odisha.
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ORDER NOOZ/ODISHA-AARZ071-22 DATER [ 700 1

Subject: M/s NBCC (INDYIA) Limited, Plot No. G/Y, NBCC hIuperis, New Govi. Colosy.
Bhubaneswar, Odisha-751017 (herein after referred to as the "Applcant™ having a OSTIN:
2IAAACN30S3IBIZC, is a company filed an application for Advance Ruling under Section 97 of
CGST Act, 2017 and Scction 97 of the OGST Act, 2017 in FORM GST ARA-GI discharging the
fee of Rs. 5,000/- oach under the CGST Act and the SGST Act,

Rote: The applicant or jurisdictional ofticer, if agerieved hy the ruling given above, may appeal
to the Odisha State Appellate Authority for advance ruling under Section 100 of the CGST/OGST

Act, 2017 within 30 days fiom the date of receipt of the advance ruiing.



L8 The Applicant having assigned wzﬁé} G vamber 21AAACKIO3IB 120 souglt advanee Tiling

i respect of the following guestions.

{a) Appellate  woiborty  for  advance roling o i erder ne  OXODISHA-
AAAR/Appeal/Z020-21 dated 192022021 while endorsing the findings of authority

> concluded thet the pature of supply made by NBCC Lid

goent dated 02052016 iz 2 worlk contract

s Tax Act (Odisha State Goods and Services

Tax Act) and entize

cniraot is eligibic for specific rate of tax at 12% of GET (Sizte &

centre combine) classifisble under Br, To. 3 (w1 (b) (classification code 0554) of the
iable In the Notification No, 11/2017-Cergral Tax{Rate) dated the 28th June, 2017,

{b) Therefore, a5 the ruling so pronounced governing fo the specific works contract
whether e elussificetion and rate of taxes so determined would be applicable 1o the

entire value of the works contract vide agreement deted 02.05.20167

(¢} Therefore, whether o2 not the speeific rois of tax i2., 12% vide the orders were mada

epplicable throughout the Yfe of the undergoing contaet pertaing (o GST Regime? In
otber words, whether the value of supplies taxable under GST, on or after 01.07 20317
would Hable to e ox vate of 12% vide clause 3(vD) (b) of the raie notifisation
L2017 dated 28
8T laws?

¢.2017 made effective from 01.07.2017 Le., appolnted daie under

{d) As NBCC, priot 1o pronouncemant of the muling heve paid 18% of iax on it lnvoices
wised w T -Bhuboneswir pertains o e underlying subjest contract, whether the
temes o e oxtent of 6 % (18% paid- 12% sz oer order) hecoms taxes paid over and

soove the lability w pay within the four corners of law and can be regerded as tax in

hat matter wiother the exeess 82 o the extent of § % so paid would be oligible

o Do oefunded w
7 What would be the procer procedwre umder GST provisions for claiming the excess

FHOUDT SO pald’

L1 Atthe outset, we would like {0 make it oleer that the vrovisions of both the CGST Act

aud the GGET Act aes the same encent certain provigions., Therefors, vnlsss a




mention is specifically made to such dissimilar provisions, a reference to the CGST
Act would also mean a reference to the same provision under the OGST Act,

2.6 Submissien of the Applicant

21 The Applicant on 02.05.2016 entered into an Agreement with India Institute of
Technalogy, Bhubaneswar for construction of the academic campus including alf
kinds of construction, erection, infrastructure development on & turnkey basis,

2.2 It shall carry out the work on tumkey basis which includes planning, designing,
supervision/construction, furnishing, equipping and handing over the building(y)
and other works to “1I'T BBS? in ready to use condition,

23 The project has been continuing since 2016 and 5 running as on date. From 0]
July 2017 GST have been implemented replacing various state end central indirect
taxes to which the applicant has complied fully. During implementation of new
law, as per the advice of tax consultants, applicant has applicd tax rate of 9% as
central GST and 9% as State GST oo its tax mvoices starting from 01,07.2017.
The same were cunsidered as gesieral rate of tax preseribed for services vide
notification No. 11/ 201 7(Rate) dared 28- 06-2017.

24 Thereafter, [IT- Bhubaneswar, advised us 1o seek clarity on the correet rate of tax
on the ongotny projects. Therefore, the applicant has made an upplication for
advance ruling before authority for advance ruling, Odisha dated 10-02-2020, The
AAR, Odisha vide Order No, 01/ODISHAGAAR/2020-21 dated 01.10.2020 have
considered that i T- Bhubaneswar is a government entity and the value of services
pertaining to the subject works contract is covered under clause (vi) (b) of 81, no 3
{classification code 9954) of the table in the rate notification no 11/2017 dated
28" June 2017,

2.5 However, in the suid order, honourable bench have dented the specific rate of {ax,
Le, 12% on specific component of the entite project. To bring clarity on the
suhject and on the advice of 1T, the Applicant has filled appeal before the
Appellate authority for advance ruling seeking clarity on the issuc and
cmphasizing that the whole project is a single project,

26 Appeilate authority for advance nling, Odisha have passed the order 1o
O2/0ODISHA-A AN A ppeal/2020-21 dated 19.03.2021. In the order Appellate
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authority have agreed to 1 2 findings in the uling appealed against, except the o
that the specific components of the singfie contract can be taxed af a raie other thon

rate applicable to the project, 1o, 12%. Consequently, the valye of

tserviees vide apreement dated 62.(}5.20 between NBCC and 111
Bhubanaawar is regarded ag single compasite contract where the whole project is
covered urder elouse (vi) (b) of 81 110 2 {classification code 9954 of the wble in
the rate notification np 112017 Jate d 28" Tune 2017, i.e., specific raic of 129,
(6% Bate GET and 6% Center G‘*'»r,

Wil respest 1o the pedod s riing from 01.07.2017 6! the date of appallate order

the applicant has opplied tax rate of 18 % on all its invoices to (IT- Bhu%mne:gwar.

therefore, & appears the taves to the o itent of 6% 5o paid as ax is nol ung but iax

wn exeens and liadle to be refunded under provision of section 54 of the Central

In ordes to have g clarity on the date of applicabitity of the order of advance ruling
86 passed, the present advancs rulir 12 hiave been sought,

The applicant viewed that 1he rases of tax s0 pronounced vide nutification
a0 L2017 would be made o policable from the dete of its fret implementation,
e, 0LOV.2017, I other wards 5, applicant believes that all the value of suppliss
made to T Shubaneswar on or after D1.07.2017 during the GST regime under t
subject conirset were Kable to 1 aie e rate of 12 % and not 18%

staried brvoicing sil its future involees at the specific rme oy

V%0 s voen as the order of appuilate authosity for advance ruling is pronounceds

served. Applicant further summits that oy the taxes with respect to supplies made

A J

prior fo the date of order of sppalisie awthority for advance ruling were made
b8

unger pataral ~facto boeame taxes in excess and over and

vigi}

above the ores 8. For that matier such excess taxes were

leviable vnder the provisions of G2T o g linble to e refunded.

The applicant henbly submits that e tares levied under section 9¢ 1) are wlways

2 vide notification no 11/2017 as far ag Supply
Fud ]

suoject {o the rate of tuvoy g spect

1

oF service 1 soncem. Further, the process of clessification of services and mte o

L4y

1o 1172017 which is made =ifsetive

taxes so detemmined were an he o
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from 01.07.2017. Hence applicant have considered submission that the rate of
taxes of 12% is made applicable since 01.07.2017, i.e., from thai date of effect of

the notification no 11/2017,

Applicant, to semain the right side of the law, it hios to adhere to the order of the
appellate authorities for ndvance auling und {or that maiier it feels the excess taxes
50 paid is an eligible amount for refund of taxes utder section 54(1).

In tight of all the above, the applicant hurably submits that (he classification and
applicable rate of taxes on the entite value of services under the subject contract
betwaen applicant and 1T- Bhubaneswar is at the rale of 12% of tuxes and
arcount already paid in excess of it during the period prioy {o the dale of order of
appellate authority for advance ruling iy taxes in cxcess and eligible amount for
application of refimd, It is also being urged lo provide puidance for propey
procedure for application of refund belore the appropiiaic cathorities,

The personal hearing was held on 1 402021, The applicant appeared through iis
CA and Representatives. Sri T K. Agarwalla, CA on beliaif of the applicant re-
iteraled the submissions alicady furnished in the annexure to the application,
During persoral hearing, the applicant has submitted fresh writien submission
which inter-allia read as under;

(8) Withowt prejudice to the submissions made, the Applicent finther fakes this
opporiunity to submit place that gs per its understanding of the orovision of GST
Law as on dute, the term advance ruling has been defined to mean a decision in
refation to supplies of goods and services or both being underiaken or proposed to
be undertaken. To support its undeetaching, the Applicant places on recond the
definition of “Advance Ruling” as provided in Section 95(a) of the COST Ag,
2017. The same is reproduced hereunder for Your Honour's kind reference:
“advance ruling” means a decision provided by the Authority or the Appellate
Authority or the Nativnal Appellaic Authority to an Lpplican on matters or on
questions specified in sub-section (2 of section 97 or sub-section (1} of section
100 2 or of section 101C, in relation to the supply of goods or services or both

being undertaken or pro pased to be undericien by the upplicont;



{b) The woxls bein 3 used are “being wndertaken”, 3t can be very well we infirred oar
ihe legislative intant is to cover supplies which have been undertaken before the
application of Advanc. Rmmg 1 made. It is vehenently submitted that 7 i just a
clacification and not a change v. In view of the above submission, as the
Advance Ruling can iagislai;ivrzly b2 made applicable retrospectively,

{e) It is submisted further that the order of Advance Ruling is of o hindi Higr patues,

Accordingly, the Applicant has spplied the tax rate of 12 % (OGST.6% T

s

SGST-8%) Fom tie date of the oriier of the Advance ruling and has started oo
collest 2nd pay tax at the correot rate. In the instant case, due (o

ambiguity/confusion, re carding the cortect rate of tax applicable on supplies, the

Applicant aking abundant precaution hes applied and deposited tax on supplies 4t
higher rate (18% CGST and SGST fogether) in Government treasury. However,
after the Advance nu ling pronounced by Hon'hle AAAR, Odisha the Applicant
ceme fe kaow that it has pald taxes on such supplies et hivher rate and

consequently there was sxcess pavinent of tax.

An view of e above fects, the Apalicant submits that its ¢ase gets Syuarely
caverad Ul 54050 of the CGST Act. 7017, This section classifies refund into six

categories {3) te (1) and ¢ sty applicable in present case is ¢ &), Itis provided in
auab section 34(5)e) that mfundable amount shall be paid, if such amount is

relaiable to excess far poid by cplicant,

4.8 We have o :d the suhmissions made by the applicant in their application for

advance ruling as well o the arguments advanced by Sri Tarun Kumar Agarwall,

rsonal hearing, We also considered the issues involved ou
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wilch ndvancs re lmg is sought by the applicant and relevant facts . The questiens
aefire us are 23 below,

(2) Avpellate  avthoriey  for  advance wiliag o its order no OVODISHA.
ANARIApPesl/2020-21 dated  19.02.202] while endorsing the findings of

g )

authoridy for

venee tuling, bave soncluded that the nature of supply made by

NECC LK, (Avplicantio JIT, BEER vide tho apreement doted 02,05.2016 45 &

3



work contract services under Central Goods and Service Tax Act (Odisha State
Goods and Services Tax Act) and entire contract is eligible for specific rate of tax
at 12% of GST (State &central combine} classifiable under Sr. No. 3 (vi) (b)
(classification code 9954) of the table in the Notification No. 11/2017-Central
Tax(Rate) dated the 28th June, 2017.

{b) Therefore, as the ruling so pronounced governing to the specific works contract,
whether the classification and rate of taxes so determined would be applicable (o
the entire value of the works contract vide agreement dated 02.05.20167

() Therclore, whether or not the specific rate of tux Le., 12% vide the orders were
made applicable throughowt the life of the undergoing contract pertains to GST
Regime? In other words, whether the value of supplies tuxable under GST, on or
after 01.07.2017 would liable to the tay rate of 12% vide cluse 3(vi) (b) of the rate
notification 11/2017 dated 28.06.2017 rmade effecttve from 01.07.2017 ie.
appointed date under GST laws?

{d) As NBCC, prior to pronouncement of the ruling have paid 1£% of tax on its
inveices raised to 1IT -Bhubaneswar pertains (o the underlying subject contract,
whether the taxes to the extent of 6 % (18% paid- 12% as per order) become taxes
paid over and sbove the lrability to pay within the four corners o t'iaw and can be
regarded as tax in excess?

(e) For that matter whether the oxcess tax to the extent of 6 % so paid would be
eligible to be refunded under section 547

() What would be the proper procedure under GST provisions for claiming the

€XCess amount so paid?

4.1 Before proceeding to arrive a conclusion, we would like to discuss the relevam
provision of section 97 of the GST Act, 2017, Sub-section 7 of Section 97
provides an exhaustive list of issues on which an Advance Ruling may be soaght

under the GST Act. The guestions shall be in respect of -

) classification of any goods or services or both
(ii) applicability of a notification issued under the GST Law

(i) determination of time of supply of goods or services or both

R



1

(iv) aetermination of value of supply of goods or services oy both
{v) aclmissibility af it tax credit
(v} detsrmination of the Hability 10 pay tax on any goods or services or both
i) whether applicant is required to be registered
(vii)  whether any taansaction amonnis to or results in a supply of goods or
services or both,
Thus, the guestions for which an advance ruling may be obtained are categarically
preseribed cnd no quories other than thuse wouid be eatertained for Aadvimes
rulfays,
The applicent in clayse (e} [ as above] has discussed the findings of the Appeliate
Authoriiy for advance Ruling in its order no. 02,:"ODISHA-=AAARJAppea}z’2020-
21 dated 19.03.2021. In question ae. (b), the applicant has sought clarification
Lewhether the classification and rate of taxes so determined by the Appellais
Authority for advanee Ruling in i order po. 02/0DISH A-AAAR/Appeal/2070-
21 dated 19,023,202 lwould be applicable o the entire value of the works coniract
vide agreement dated 02.05.20169 The applicant in Question No.(¢} has also
sought clarification  whether o not e sperific rate of tax ie, !12% vide the
appeliate authority order was made applicable throughout the life of the
undergoing contract periains to G8T Regime? We see that questions/clarifications
seught for by the applicant fram the Appellate Authority’s order are not coming
within the purvicw of Section $7(2) vader the Act. The Authority for Advance
Ruling is mot in a position vovide clarifieations or to give comments on the
arder pussed by Appeilate Awhority under G87T At Therefore, the subject
anplication with reuard 10 these questions cannat be admitted and thus not eligihle

for advance rubing, Hence we do siot diseuss the merits of the case,

The next guesiion that is being asked in the subject case is whether the taxes to
the extent of & % (18% - 12% } so paid prior to pronouncement of Appoliate
Authority's order besome taves paic over and above the Hability to pay within
e four vorners 0f law and con be regerded as tax in excess? It is scen that the

question raised does net fall unger anv of the provisions of Section 97 (7Y of
1 . ¥ =i

the JOST Act, 2017,



44 The applicunt has asked sbout the procedure under GST provisions for claiiing

the excess amount 5o paid? In this regard, it is stated that Section 54 of the CGST

Act, 2017 deals with refund of taxes. Applicant may go through the

procedure/provision of said GST Seetion.

RULING

340 The subject application cannot be admitied, The guestons raised d

o not fall under
any ol the provisions of Scetion 97 (2} of the COST Agt, 2017 Thereluore, the
present application secking ruling un questions stated here o above is not

maintainuhie and liable for rejection,

8.0 The applicant or jursdietional officer, it oggrieved by the ruling given above, may

appeal to the Odisha State Appellate Authority for advance ruling under Section
130 of the CGST/OGST Act, 2017 within 30 days from the date of receipl of the
advance ruling.

Gy
LR i’aii) (Hrushiliesh Misliry)
Member, {1GNT Memiber SGST

C. No. V{01) ARA/ODISHA/BBSR/2021/2
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M/s NBCC (INDIA) Limited, Mot No, G/1, NBCC Imperia, New
Odisha-751017.

Govt Colony, Bhubaneswar,

Copy forwarded to:

1. The Principal Commissioner, CGST & Central  Excise, Bhubaneswar

Comnissionerate, 'R Building, Rajaswa Vihar, Bhubaneswar-75 1007 ( Odisha)

2. The Commissioner, SGST Odishe, Banijyakar Bhawan, Old Secretariat Compound,
Cutlack-753001, Odisha.
3. Office copy.
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